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Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

T Arising out of OIO No. WS07/0&A/Ol0-161/AC-RAG/2022-23 fe=ifep: 18.10.2022 passed by
Assistant Commissioner, CGST, Division-VIl, Ahmedabad South

& 3rdterepal @l - g udl Name & Address

Appellant

1. M/s Jigar Kalpeshbhai Shah
8/4, Panchtirth Apartment,
B/H Shukan Apartment, Nehru Park,
Ahmedabad — 380015

2. M/s Jigar Kalpeshbhai Shah
Office No. 901, Silicon Tower,
Above Freezland Restaurant,
Nr. National Handloom, Law Garden,
Ahmedabad - 380009

P Il 59 oI oSy I oRIAIY T BT B T I8 TH Y B Wi vy T
TATY 7Y e SAEBrer BT dier AT GoIET IS TR P el € | | »

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way : '

IR RPN BT GG AT
Revision application to Government of India:
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4™ Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
or factory or from one warehouse to another during the course of processing of the goods ir a
use or in storage whether in a factory or in a warehouse.
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In case of rebate of duty of excise on goods exported to any countr'y or territory outside
India of on-excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

AfS oo BT YA By T wRT & aeR (U a1 g2 @) Frafa e wr a8

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. '
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998. .
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied Ly
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section _

35-EE of CEA, 1944, under Major Head of Account.

RIS amaes & A Sel da™ %9 UF AT WU I SEY BH gl S 200 /-6
T Bl WY SR S8 HelveRed P g ¥ SATET 81 T 1000 /— @7 BIF Y By oy |

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is-Rupees One Lac or less and Rs.1,000/- where the amaunt involved is mora
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004, in case of appeals
other than as mentioned in para-2(i) (a) above. .
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The appeal to the Appellate Tribunal shall be filed in quadruplic"ate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form.of:crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) IR} =9 Ry # B HA I BT WA B § AT TAP qA N8 & fY B &1 Yram
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In case of the order covers a number of order-in-Original, fee for each O.l.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for, each.

(4) e elaﬁeaﬁrﬁw 1970 JTHENRT &I YT B i PeiRe fg AR THI
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D One copy of application or 0.1.0. as the case may be, and the order of the adjoumment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the.court fee Act, 1975 as amended.
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Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Ru_]es, 1982.
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Excise Act, 1944, Section 83 & Section 86 of the Finance Act 1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. it may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and. 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) ’

Under Central Excise and Service Tax, “Duty demanded” shall include:
(cxviil) amount determined under Section 11 D;
(cxix) amount of erroneous Cenvat Credit taken;
(cxx) amount payable under Rule 6 of the Cenvat Credit Rules

T SN T TR Srdfier WRIGROT & e ET Yo SraT Yoo AT GUS Taarie gt dt | fPT Y gew F 10%
AT TR 3R STt e gus Raiie 81 a9 avs & 10% WA TR B o aHa g

In view of above, an appeal against this order shall lie before the Tribunal on payment of
oy o zﬂQ%ff the duty demanded where duty or duty and penalty are in dlspute or penalty, where
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F.No. GAPPL/COM/STP/3301/2022

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Jigar Kalpeshbhai Shah, S/4, Panchtirth
Appartment, B/h Shukan Apartment, Nehru Park, Ahmedabad — 380015 (hereinafter referred
to as “the appellant”) against Order-in-Original No. WS07/0&A/OIO-161/AC-RAG/2022-23
dated 18.10.2022 (hereinafter referred to as “the impugned order™) passed by the Assistant
Commissioner, Central GST, Division-VII, Ahmedabad South (hereinafter referred to as “the

adjudicating authority™).

2. Briefly stated, the facts of the case are .that the appellant is holding PAN No.
CUXPS9875G. On scrutiny of the data received from the Central Board of Direct Taxes
(CBDT) for the FY 2014-15, it was noticed that the appellant had earned substantial income
from services amounting to Rs. 16,83;685/— during the FY 2014-15. However, they did not
obtain Service Tax Registration and nor did they pay service tax on such income from service.
The appellant was called upon to submit documents, however, they did not submit the called

for documents and details.

2.1 Therefore, the appellant was issued a Show Cause Notice No. V/WS07/0&A/SCN-
207/CUXPS98_7SG/2020-21 dated 23.09.2020 demanding Service Tax amounting to Rs.
2,08,103/- for the period FY 2014-15 to FY 2016-17, under proviso to Sub-Section (1) of
Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under
- Section 75 of the Finance Act, 1994; recovery of late fees under Rule 7C of the Service Tax
Rules, 1994 readwith Section 70 of the Finance Act, 1994; and imposition of penalties under
Section 77(1) & Section 78 of the Finance Act, 1994, |

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating
authority wherein the demand of Service Tax amounting to Rs. 31,692/- was confirmed under
proviso to, Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest under
Section 75 of the Finance Act, 1994 for the period from FY 2014-15. Further (i) Penalty of
Rs,. 31,692/~ was imposed on the appellant under Section 78 of the Finance Act, 1994; (ii)
Penalty of Rs. 10,000/~ was imposed on the appellant under Section 77(1) of the Finance Act,
1994; and (iii) Penalty of Rs. 20,000/- was also imposed on the appellant under Section 70 of
the Finance Act, 1994 readwith Rule 7C of the Sérvice Tax Rules, 1994,

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on the following grounds:
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The appellant are engaged in providing services of Information Technology Software
Service and not registered with the service tax as threshold limit for taking service tax

registration was not crossed by them during the relevant period.

The appellant has filed Income Tax Return for FY 2014-15 showing total receipt of
Rs. 16,83,685/- against which domestic sale of services is Rs. 8,18,265/- and export
sale of services of Rs. 8,65,420/- which was exempted in service tax, hence the taxable
services provided by the appellant is below the threshold limit, the appellant was not
liable to get Service tax number and pay tax and penalties and applicable interest

thereon.

The appellant has rendered export services amounting to Rs. 8,65,420/- during the FY
2014-2015 against which invoices were provided for export of service of § 8,770, i.e.
Rs. 4,27,274/- and of $9,000, i.e. Rs.4,38,146/-. Later-on, there was some changé; in
their project contract and client has given only one payment against Invoice raised of $
8770 and Second Invoice of § 9000 was cancelled and credit note was issued by the

appellant.

The appellant has produceci all the necessary documents before the adjudicating
authority i.e Invoice of § 8770 and $ 9000 issued by them, FIRC copy of Rs. 4,27,274
received in Bank account against invoice of $ 8770 and Mail communication of
change in contract and withheld the remaining project and cancel invoice of § 9000 by
service r'ecipient and credit note issued by the appellant to the recipient, but the
adjudicating authority has not considered the documents provided later on_ with
reference to Invoice of $ 9000 and made an addition of such receipt in a domestic

supply of service.

Hence, after taking effect of such export services of Rs. 4,38,146/- in domestic value
of services, Gross receipt was exceeding of Rs. 10,00,000/- and Service tax demand

was raised by the adjudicating authority against the appellant.

“Personal hearing in the case was held on 03.03.2023. Shri Manish Agrawal, Chartered

Accountant, appeared on behalf of the appellant for personal hearing. He reiterated

submission made in appeal memorandum. He stated that he would submit documents related

to export of service and of income tax as additional written submission.

4.1 Subsequently, the appellant submitted copy of bank statement, copy of Form 26AS,
S Taeopy of Balance Sheet and Profit & Loss Account for the FY 2014-15. The appellant also

%)
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F.No. GAPPL/COM/STP/3301/2022

submitted copy of Invoice dated 10.02.2015 for $ 8770; FIRC copy dated 28.02.2015 for Rs.

4,27,274 received in Bank account against invoice of $ 8770; copy of Mail communication |

dated 09.05.2015 of change in contract and withheld the remaining project; and copy of
Credit note dated 11.05.2015 issued by the appellant to their customer.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions
made in the Appeal Memorandum and documents available on record. The issue to be decided
in the present appeal is whether the impugned order passed by the adjudicating autllority,
confirming the demand against the appellant along with interest and penalty, in the facts and
circumstance of the case is legal and proper or otherwise. The demand pertains to the period
FY 2014-15. |

6. It is observed that the adjudicating authority, in the impugned order, has observed that
the appellant had not submitted any documents with respect to the amount of Rs. 3,90,991/-
(818265 -427274) in respect of export of service and therefore, he has confirmed the demand
of service tax of Rs. 31,692/- on the fotal taxable value of Rs. 2,56411/- after extending the
benefit of Notification No. 33/2012-ST datAed‘2O.O6.2012. The adjudicating authority in his

. finding discussed as under:

“3.2  The noticee appears to have provided software services to the customers
outside India. As per written submission the noticee has provided Rs.. 8, 6.%,420/~,
whereas documents ha.s; been provided of Rs. 4,27,274/- only and has also received
payment in Foreign currency i.e. in USD during FY 2014-15. For the remaining
amount of Rs. 3,90,991/- (818265 -427274) no documents have been submitted.

5.7 The noticee has contended that they have exported fhe services of Rs.
8,65,420/- but have produced FIRC of Rs. 4,27,274/-. Therefore the benefit of export
of services is available to them for Rs. 4,24,274/- and they are required to pay service
lax on remaining amount of Rs. 12,56,411/- (16,83,685 -4,27,274).

5.8 I find that the noticee has provided the services of Rs. 6,53,500/- in the year
2013-14. Therefore, they are eligz’bfe Jor the benefit of exéinption of service tax upto
Rs. 10 Lakhs as enumerated under Notification No. 33/2012 dated 20/06/2012, as the
condition mentioned at Sr. No. VIII is fulfilled. Condition No VIII of Notification No.
33/2012-ST is as under: '

O
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(viii) the aggregate value of taxable services rendered by a provider of laxable
service from one or more premises, does not exceed ten lakh rupees in the

preceding financial year.

I find that the noticee is required to pay the service tax on the remaining amount of Rs.
256411/- which comes to Rs. 31692/- which is recoverable from them under Section
73(2) of the Finance Act, 1944.”

7. It is also observed that the main contention of the appellant is that thé adjudicating
authority has not considered the Mail communication of change in contract and withholding
of the remaining project and cancel -invoice of $ 9000 by service recipient and credit note
issued by the appellant to the recipient. The adjudicating authority had taken the said amount
of Rs. 4,38,146/- in domestic value of services and, therefore, their gross receipt was
exceeding Rs. 10,00,000/- and Service tax demand was confirmed by the adjudicating

authority against the appellant.

8. -The appellant have submitted mail communication and the credit note along with
appeal memorandum and contended that the said documents were also submitted by them
before the adjudicating authority. However, I find that in the impugned order, the
adjudicating authority has not ‘discussed the aforesaid documents and has not given any
finding in this regard. Therefore, I am of the considered view that the adjudicating authority
is the best placed to verify the documents submitted by the appellant, which was not done by
him. Hence, the matter is reqﬁired to be remand back to adjudicating authority to verify the
authenticity of the documents submitted by the appellant and decide the case afresh by
following the principles of natural justice.

9. In view of the above discussion, I set aside the impugned order and allowed the appeal
filed by the appellant by way of reminding the matter back to the adjudicating authority for
verification of the documents submitted by the appéllant and pass a speaking order after

following the principles of natural justice.

10, ordier et ETRT oo BT TS orefier T TAr9eRy SUIRh qieh o FohT ST § |

The appeal filed by the appellant stands disposed of in above terms.
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Ahmedabad South
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